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Part I. Financial Information

Item 1. Financial Statements

Sonus Pharmaceuticals, Inc.
Balance Sheets
September 30,
2001

December 31,
2000

(unaudited)

Assets
Current assets:
Cash and cash equivalents
Short-term investments
Compensating cash balance under bank line of credit
Other current assets

$ 3,470,376
12,958,649
—
367,987

$ 1,696,610
6,765,854
5,000,000
345,696

16,797,012
381,739

13,808,160
501,660

$ 17,178,751

$ 14,309,820

$

—
1,051,201

$ 5,000,000
800,343

1,051,201

5,800,343

—

—

Total current assets
Equipment, furniture and leasehold improvements, net
Total assets
Liabilities and Stockholders’ Equity
Current liabilities:
Bank line of credit
Other current liabilities
Total current liabilities
Commitments and contingencies
Stockholders’ equity:
Preferred stock; $.001 par value; 5,000,000 authorized; no shares issued or outstanding
Common stock; $.001 par value; 30,000,000 shares authorized; 11,421,395 and 9,603,520
shares issued and outstanding at September 30, 2001 and December 31, 2000, respectively
Notes receivable
Accumulated deficit
Accumulated other comprehensive income

42,626,743
—
(26,545,581)
46,388

38,077,469
(350,000)
(29,219,041)
1,049

Total stockholders’ equity

16,127,550

8,509,477

Total liabilities and stockholders’ equity

$ 17,178,751

$ 14,309,820

See accompanying notes.
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Sonus Pharmaceuticals, Inc.
Statements of Operations
(Unaudited)
Three Months
Ended September 30,
2001

Revenues:
Contractual agreements
Royalties

Nine Months
Ended September 30,
2000

$ 7,540,000
21,822

$

2001

—
68,338

$ 8,540,000
208,538

2000

$

—
113,307

Total revenues

7,561,822

68,338

8,748,538

113,307

Operating expenses:
Research and development
General and administrative

1,310,576
1,177,128

1,374,687
1,028,660

3,803,770
2,489,668

3,753,346
3,549,949

Total operating expenses

2,487,704

2,403,347

6,293,438

7,303,295

Operating income (loss)
Other income (expense):
Interest income
Interest expense
Other income

5,074,118

(2,335,009)

2,455,100

(7,189,988)

180,138
—
—

173,674
(5,000)
—

Income (loss) before taxes
Income taxes

5,254,256
100,000

(2,166,335)
—

2,873,461
200,000

(2,437,469)
(176,939)

$ 5,154,256

$(2,166,335)

$ 2,673,461

$(2,260,530)

$
$

$
$

$
$

$
$

Net income (loss)
Net income (loss) per common share:
Basic
Diluted
Shares used in computation of per share amounts:
Basic
Diluted

0.47
0.45
10,996,030
11,485,397

(0.24)
(0.24)
9,157,964
9,157,964

See accompanying notes.
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432,219
(13,858)
—

0.27
0.26
9,902,056
10,334,488

526,269
(23,750)
4,250,000

(0.25)
(0.25)
9,127,846
9,127,846
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Sonus Pharmaceuticals, Inc.
Statements of Cash Flows
(Unaudited)
Nine Months Ended September 30,
2001

Operating activities:
Net income (loss)
Adjustments to reconcile net income (loss) to net cash provided by (used in) operating activities:
Noncash stock compensation expense
Depreciation and amortization
Changes in operating assets and liabilities:
Other current assets
Other current liabilities

$ 2,673,461

Net cash provided by (used in) operating activities
Investing activities:
Purchases of capital equipment
Purchases of short-term investments
Proceeds from sale of short-term investments
Proceeds from maturities of short-term investments

2000

$ (2,260,530)

50,214
226,927

—
305,193

(22,294)
250,858

14,524
(158,397)

3,179,166

(2,099,210)

(106,006)
(17,402,482)
2,847,792
8,406,239

(8,920)
(7,690,228)
499,995
8,883,781

Net cash provided by (used in) investing activities
Financing activities:
Proceeds from bank line of credit
Repayment of bank line of credit
Repayment of notes receivable
Proceeds from issuance of common stock

(6,254,457)

1,684,568

5,000,000
(10,000,000)
350,000
4,499,057

15,000,000
(15,000,000)
—
583,911

Net cash provided by (used in) investing activities

(150,943)

583,911

Increase (decrease) in cash and cash equivalents for the period
Cash and cash equivalents at beginning of period

(3,226,234)
6,696,610

169,269
894,194

Cash and cash equivalents at end of period
Short-term investments at end of period

3,470,376
12,958,649

1,063,463
9,222,954

Total cash, cash equivalents and short-term investments

$ 16,429,025

$ 10,286,417

Supplemental cash flow information:
Interest paid
Income taxes paid

$
$

$
$

See accompanying notes.
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Sonus Pharmaceuticals, Inc.
Notes to Financial Statements
(Unaudited)
1. Basis of Presentation
The unaudited financial statements have been prepared in accordance with generally accepted accounting principles for interim financial information and with the
instructions to Form 10-Q. Accordingly, they do not include all of the information and footnotes required to be presented for complete financial statements. The accompanying
financial statements reflect all adjustments (consisting only of normal recurring items) which are, in the opinion of management, necessary for a fair presentation of the results
for the interim periods presented.
The financial statements and related disclosures have been prepared with the assumption that users of the interim financial information have read or have access to the
audited financial statements for the preceding fiscal year. Accordingly, these financial statements should be read in conjunction with the audited financial statements and the
related notes thereto included in the Form 10-K, as amended, for the year ended December 31, 2000.
2. Contingencies
The Company is party to certain litigation related to its business. See “Part II, Item 1. Legal Proceedings.”
3. Patent License Agreements
In January 2001, the Company entered into a patent licensing agreement with Chugai Pharmaceutical, Co., Ltd. (Chugai) that gave Chugai non-exclusive rights under certain
Sonus ultrasound contrast patents in Japan, South Korea, and Taiwan. The Company received an initial license fee of $1.0 million in January 2001 and a second $1.0 million
payment in June 2001.
In August 2001, the Company entered into an agreement with Nycomed Amersham (Nycomed) whereby the Company assigned substantially all of its ultrasound contrast
intellectual property assets to Nycomed for $6.5 million. In addition, the Company assigned to Nycomed its interest in the ultrasound contrast patent license agreement with
Chugai.
Sonus and Nycomed previously entered into an agreement in September 1999 whereby Nycomed received an exclusive license to certain of the Company’s ultrasound
contrast patents in the U.S. and Europe. In exchange, Nycomed paid the Company an initial license fee of $10.0 million, assumed the responsibility and costs of applicable
patent litigation, and paid royalties to the Company on sales of an approved product covered by the licensed patents. This patent license agreement terminated concurrent with
the execution of the August 2001 agreement.
6
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4. Comprehensive Income (Loss)

Three months ended
September 30,

Nine months ended
September 30,

2001

2000

2001

2000

Net income (loss)
Unrealized gains on short-term
investments

5,154,256

(2,166,335)

2,673,461

(2,260,530)

Comprehensive income

5,190,422

36,166

—
(2,166,335)

46,388
2,719,849

6,150
(2,254,380)

5. Common Stock
In June 2001, the Company sold 1.7 million shares of common stock in a private placement transaction for gross proceeds of $4.9 million ($4.5 million net of transaction
costs).
7
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Item 2. MANAGEMENT’S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS
Forward-Looking Statements
This report contains certain forward-looking statements within the meaning of Section 27A of the Securities Act of 1933, as amended, and Section 21E of the Securities
Exchange Act of 1934, as amended, and we intend that such forward-looking statements be subject to the safe harbors created thereby. Examples of these forward-looking
statements include, but are not limited to:
• Market acceptance of our products and the potential size of these markets;
• Our anticipated future capital requirements and the terms of any capital financing;
• The progress and results of clinical trials;
• The timing and amount of future contractual payments, product revenues and operating expenses; and
• The anticipated outcome or financial impact of legal matters.
While these forward-looking statements made by us are based on our current beliefs and judgement, they are subject to risks and uncertainties that could cause actual results to
vary from the projections in the forward-looking statements. You should consider the risks below carefully in addition to other information contained in this report before
purchasing shares of our common stock. If any of the risks listed below occur, they could seriously harm our business, financial condition or results of operations. In such case,
the trading price of our common stock could decline, and you may lose all or part of your investment.
The discussion and analysis set forth in this document contains trend analysis, discussions of regulatory status and other forward-looking statements. Actual results could differ
materially from those projected in the forward-looking statement as a result of the following factors, among others:
• Dependence on the development and commercialization of products;
• History of operating losses and uncertainty of future financial results;
• Future capital requirements and uncertainty of additional funding;
• Dependence on third parties for funding, clinical development and distribution;
• Uncertainty of governmental regulatory requirements and lengthy approval process;
• Uncertainty of U.S. or international legislative or administrative actions;
• Competition and risk of technological obsolescence;
• Limited manufacturing experience and dependence on a limited number of contract manufacturers and suppliers;
• Dependence on patents and proprietary rights;
• Limitations on third-party reimbursement for medical and pharmaceutical products;
• Continued listing on the Nasdaq National Market;
• Volatility in the value of our common stock; and
• Dependence on key employees.
8
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MD&A Overview
In Management’s Discussion and Analysis we explain the general financial condition and the results of operations for our company, including:
• An overview of our business;
• Results of operations and why those results are different from the prior periods;
• The capital resources we currently have and possible sources of additional funding for future capital requirements; and
• Certain factors that may affect our business and future results.
Business Overview
We are focused on the development of therapeutic drug delivery utilizing our proprietary drug delivery technology. Based on our core competence in emulsion formulations,
we have developed the TOCOSOL™ drug delivery technology platform to solubilize drugs that are poorly soluble in water. We are developing a cancer therapy product, S8184, and a cardiovascular therapy product, S-2646, using the TOCOSOL technology. We are also developing an oxygen delivery product, S-9156, based on our fluorocarbon
emulsion technology.
S-8184 — Cancer Therapy
The first application of our TOCOSOL drug delivery technology is an injectable paclitaxel emulsion formulation, S-8184. Paclitaxel is the active ingredient in the world’s
leading cancer drug, which is indicated for the treatment of breast, ovarian and non-small cell lung tumors. We filed an Investigational New Drug Application, or IND, with the
U.S. Food and Drug Administration in late 2000 and initiated our Phase 1 human clinical study in December 2000. To date, we have enrolled patients with breast, ovarian, lung,
colorectal and pancreatic cancers at a higher dosage than is customarily used with the currently marketed paclitaxel formulations and are encouraged by preliminary results that
suggest that our formulation may provide advantages for both patients and physicians including a reduction in side effects, a reduction or elimination of premedications and a
reduction in the administration time using a single, quick injection in a matter of minutes compared to the hours of infusion with existing formulations of paclitaxel. We also
believe that there may be other potential benefits of our paclitaxel formulation including the potential for higher efficacy due to tumor targeting, sustained drug release and a
ready-to-use formulation that may position S-8184 as a potentially more effective and convenient product. We expect to complete patient enrollment in the S-8184 Phase 1
study in late 2001 or early 2002 and initiate Phase 2 efficacy studies in early 2002.
S-2646 — Cardiovascular Treatment
Consistent with our strategy to apply our TOCOSOL drug delivery technology to intravenous marketed drugs that are generic and/or have patents expiring, S-2646 is a
reformulation of an intravenous cardiac drug, amiodarone, that is marketed for the treatment of acute ventricular arrhythmias, and specifically unstable ventricular tachycardia,
which is essentially rapid, uncontrolled and life-threatening heart rhythms. The currently marketed form of the drug may have side effects, namely hypotension (low blood
pressure) and venous irritation, that may limit the drug’s effectiveness when administered in emergency situations outside the hospital. S-2646 is being tested to determine
whether the application of our TOCOSOL drug delivery technology will lower the toxicity of the resulting formulation, which could allow faster administration of the crucial,
initial therapeutic dose of the drug in emergency medical situations. Preclinical studies with S-2646 are on-going, and we continue to explore potential collaborations for this
product.
9
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S-9156 — Oxygen Delivery
We are also developing a synthetic oxygen delivery product, S-9156, for use in therapeutic applications. This product utilizes stabilized fluorocarbon gas microbubbles for
transporting oxygen to the body’s tissues. In pre-clinical studies, S-9156 was shown to carry large volumes of oxygen adequate to sustain life at doses that are many times lower
than liquid fluorocarbon products that are currently under development by others. This may present important clinical advantages because many of the side effects associated
with administration of large volumes of liquid fluorocarbons could be minimized with S-9156. Potential applications for S-9156 include use in high blood loss trauma situations
to provide immediate tissue oxygenation when there is no availability or time for typing and cross-matching blood for transfusion, or for oxygenation of solid tumors to increase
the effectiveness of radiotherapy. Preclinical studies with S-9156 are on-going and we anticipate selection of a lead indication for S-9156 in 2002.
Results of Operations
Our results of operations have varied and will continue to vary significantly and depend on, among other factors:
• Timing of payments under contractual and license agreements with third-parties;
• Entering into additional contractual agreements;
• Timing and costs of product development, clinical trials and patent prosecution; and
• Timing of regulatory approvals.
Revenues in the third quarter of 2001 were $7.6 million compared with $68,000 for the third quarter of 2000. Third quarter 2001 revenues include a $6.5 million payment
from Nycomed Amersham for the assignment and transfer of certain ultrasound contrast assets and a $1.0 million non-refundable license fee payment received under our patent
license agreement with Chugai. For the nine months ended September 30, 2001, revenues were $8.8 million compared with $113,000 for the prior year period.
Total operating expenses were $2.5 million for the third quarter of 2001 compared with $2.4 million for the prior year. Research and development expenses for the third
quarter of 2001 were consistent with the third quarter of 2000, reflecting the Company’s continued investment in its drug delivery products and research initiatives. General and
administrative expenses increased slightly over last year due to higher compensation costs. For the first nine months of 2001, total operating expenses were $6.3 million
compared to $7.3 million for the prior year period.
We anticipate that total operating expenses for the next several quarters will be consistent with or slightly higher than the third quarter of 2001 as we continue to invest in
current and future product development activities.
Net interest income was $180,000 and $418,000 for the three and nine months ended September 30, 2001 compared with $169,000 and $503,000 for the same periods in
2000. The decrease in net interest income was primarily due to a lower average cash balance and a lower interest rate environment in the current year.
Net income for the third quarter of 2001 was $5.2 million compared with a net loss of $2.2 million for the same period of the prior year. Net income for the nine months
ended September 30, 2001 was $2.7 million compared with a net loss of $2.3 million for the nine months ended September 30, 2000. The increase in net income is primarily the
result of revenue from the assignment and transfer of certain ultrasound contrast assets and the non-refundable license fee payments from Chugai.
10
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Liquidity and Capital Resources
We have historically financed operations with payments under contractual agreements with third parties, proceeds from equity financings and a bank line of credit. In June
2001, we completed a private placement equity financing that raised approximately $4.5 million in net proceeds through the sale of 1.7 million shares of common stock.
At September 30, 2001, we had cash, cash equivalents and short-term investments of $16.4 million compared with $8.5 million at December 31, 2000. The increase was
primarily due to the $4.5 million of net proceeds from the private placement of common stock, $6.5 million from our agreement with Nycomed, and $2.0 million from our
agreement with Chugai, offset in part by year-to-date operating expenses of $6.3 million.
We had a bank loan agreement which provided for a $5.0 million revolving line of credit facility, bearing interest at the prime rate plus 1.0% per annum. We elected not to
renew this bank loan agreement and it expired in August 2001.
We expect that our cash needs will increase in future periods due to planned clinical trials and other product development costs associated with our drug delivery and oxygen
delivery products. Based on our current operating plan, including planned clinical trials and other product development costs, we estimate that existing cash and short-term
investments will be sufficient to meet our cash requirements through 2002. However, we intend to seek additional funding through available means, which may include debt
and/or equity financing or funding under additional third party agreements. Our future capital requirements depend on many factors including:
• The ability to attract and retain new collaborative agreement partners;
• The ability to obtain funding under contractual and licensing agreements;
• The progress of our research and development programs and clinical trials;
• The time and costs required to gain regulatory approvals; and
• The costs of filing, prosecuting, enforcing and defending patents, patent applications, patent claims and trademarks.
We cannot give assurance that additional financing will be available on acceptable terms, if at all. Any equity financing would likely result in substantial dilution to our
existing stockholders and debt financing, if available, may include restrictive covenants. If we are unable to raise additional financing, we may be required to curtail or delay the
development of our products and new product research and development, which could seriously harm our business.

Item 3. Market Risk
The market risk inherent in our short-term investment portfolio represents the potential loss that could arise from adverse changes in interest rates. If market rates
hypothetically increase immediately and uniformly by 100 basis points from levels at September 30, 2001, the decline in the fair value of the investment portfolio would not be
material. Because we have the ability to hold our fixed income investments until maturity, we do not expect our operating results or cash flows to be affected to any significant
degree by a sudden change in market interest rates.
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Part II. Other Information
Item 1. Legal Proceedings
In July 2000, DuPont Pharmaceuticals Company, DuPont Contrast Imaging, Inc., E.I. DuPont de Nemours & Co., Inc. and DuPont Pharma, Inc. (collectively “DuPont”)
filed a complaint in the United States District Court for the District of Massachusetts against us and certain Nycomed Amersham-related entities (“Nycomed”). DuPont’s
complaint sought a declaratory judgment that certain ultrasound patents we have transferred to Nycomed are invalid and not infringed by DuPont. At the request of Nycomed
and us, the Massachusetts action was transferred to the United States District Court for the Western District of Washington.
Under a prior agreement with Nycomed, Nycomed has the right to enforce the patents in the field of non-perfluoropentane ultrasound contrast agents on behalf of
Nycomed and us, at Nycomed’s expense. Pursuant to this right, in July 2000, Nycomed and we filed an action in the United States District Court for the Western District of
Washington alleging that DuPont’s contrast agent “Definity” infringes patents we have transferred to Nycomed. The patent infringement action filed in district court in
Washington included the same questions of patent infringement and validity that were raised in DuPont’s Massachusetts action. Both the Massachusetts action and the
Washington action were assigned to the same District Judge with the cases consolidated as one action. Nycomed also filed a motion for summary judgment of infringement and
for a preliminary injunction enjoining the sale of Definity following final FDA approval.
In October 2001, the parties to this litigation reached an agreement to settle and dismiss the litigation.
12
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Item 6. Exhibits and Reports on Form 8-K
(a) Exhibits

10.49+

Nycomed Assignment and Asset Transfer Agreement

+

Confidential treatment is being sought for certain portions of this Exhibit, as indicated by a “[*]”
symbol and footnoted as “omitted pursuant to Rule 24b-2 and filed separately with the
Commission.” Such omitted portions have been filed with the Securities and Exchange
Commission.

(b) Reports on Form 8-K
The Company filed no reports on Form 8-K during the quarter ended September 30, 2001.
Items 2, 3, 4 and 5 are not applicable and have been omitted.
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SIGNATURES
In accordance with the requirements of the Securities Exchange Act, the registrant caused this report to be signed on its behalf by the undersigned, thereunto duly authorized.
SONUS PHARMACEUTICALS, INC

Date: November 13, 2001

By: /s/ Richard J. Klein
Richard J. Klein
Chief Financial Officer
(Principal Financial and Accounting Officer)
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EXHIBIT INDEX

EXHIBIT
NUMBER

DESCRIPTION

10.49+

Nycomed Assignment and Asset Transfer Agreement

+

Confidential treatment is being sought for certain portions of this Exhibit, as indicated by a “[*]” symbol and footnoted as “omitted
pursuant to Rule 24b-2 and filed separately with the Commission.” Such omitted portions have been filed with the Securities and
Exchange Commission.
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EXHIBIT 10.49
[Confidential treatment is being sought for certain portions of this Exhibit, as
indicated by a "[*]" symbol and footnoted as "omitted pursuant to Rule 24b-2 and
filed separately with the Commission." Such omitted portions have been filed
with the Securities and Exchange Commission.]
ASSIGNMENT AND ASSET TRANSFER AGREEMENT
This Assignment and Asset Transfer Agreement (the "Agreement") dated as
of August 3, 2001 (the "Effective Date"), is entered into by and between Nycomed
Imaging AS, a Norwegian corporation having its principal offices at Nycoveien
1-2, Oslo ("Nycomed") and Sonus Pharmaceuticals, Inc., a Delaware corporation
with its principal offices at 22026 20th Avenue, Bothell, Washington 98021
("Sonus").
RECITALS
WHEREAS, Sonus and Nycomed are parties to that certain license
agreement dated August 31, 1999 (the "Nycomed License Agreement") and the
parties wish to supercede that license agreement effective as of the Effective
Date of this Agreement; and
WHEREAS, Sonus is a party to that certain license agreement with Chugai
Pharmaceutical Company Ltd. and Molecular Biosystems, Inc., dated December 22,
2000 (the "Chugai License Agreement") and Sonus wishes to assign that license
agreement to Nycomed together with all its rights, benefits, duties and
obligations under the Chugai License Agreement, as referred to herein; and
WHEREAS, Sonus owns and controls United States and foreign patents and
patent applications concerning ultrasound contrast agents, methods of making
and/or using same, and processes relating to ultrasound imaging; and
WHEREAS, Sonus desires to assign such patents and patent applications
to Nycomed, and Sonus desires to transfer to Nycomed certain formulation data,
clinical data and regulatory data pertaining to Sonus Ultrasound Contrast
Products (as defined below); and
WHEREAS, Nycomed desires to obtain from Sonus an assignment of such
patents and patent applications,
NOW THEREFORE, in consideration of the premises and the faithful
performance of the mutual covenants hereinafter set forth, the parties hereto
hereby agree as follows:
1.

DEFINITIONS

As used in this Agreement, the following defined terms shall have the
respective meanings set forth below:
1.1

*

"Sonus Patents" shall mean: (i) all pending (as of
Effective Date of this Agreement) U.S. and foreign
patent applications listed in Appendix 1.1 of this
(ii) all U.S. and foreign patents that have issued
issue from

the
patents and
Agreement;
or will

Omitted pursuant to Rule 24b-2 and filed separately with the Commission
CONFIDENTIAL AND PROPRIETARY
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any application identified in sub-section (i) of this
paragraph, and (iii) all U.S. and foreign applications that
claim priority in any way from any application or patent
identified in sub-sections (i) or (ii) of this paragraph.
1.2

"Affiliate" means any entity which controls, is controlled by,
or is under common control with another entity. An entity is
deemed to be in control of another entity (controlled entity)
if such company directly or indirectly owns 50% or more in
nominal value of the issued equity share capital of such other
company, or 50% or more of the shares entitled to vote upon
the election of: (i) the directors; (ii) persons performing
functions similar to those performed by directors; or (iii)
persons otherwise having the right to elect or appoint (a)
directors having the majority vote of the Board of Directors,
or (b) other persons having the majority vote of the highest
and most authoritative directive body of such other company.

1.3

"Chugai License Agreement" shall mean the License Agreement
dated December 22, 2000 attached hereto as Appendix 1.3, which
was entered into by and between Sonus Pharmaceuticals, Inc.,
Chugai Pharmaceutical Co., Ltd., a Japanese corporation with
principal offices at 1-9 Kyobashi 2-Chome, Chuo-ku, Tokyo

104-8301, Japan ("Chugai"), and Molecular Biosystems, Inc., a
Delaware corporation with principal offices at 10030 Barnes
Canyon Road, San Diego, California 92221, USA ("MBI").

*

1.4

[*]

1.5

"Japanese Patent Applications" shall mean Sonus' Japanese
patent application Nos. 05-506054, 06-517084, and 2000-150619.

1.6

[*]

1.7

"Nycomed License Agreement" shall mean the License Agreement
which was entered into by and between Sonus and Nycomed dated
August 31, 1999.

1.8

"Sonus Ultrasound Contrast Products" means all Sonus
ultrasound contrast agents including, but not limited to,
EchoGen and SonoGen, as defined in the Nycomed License
Agreement.

1.9

"Third Party" shall mean all persons and entities other than
Nycomed, Sonus, and their respective Affiliates.

1.10

"DuPont Litigation" shall mean that certain case pending in
the United States District Court for the Western District of
Washington captioned Sonus Pharmaceuticals, Inc. and Nycomed
Imaging AS v. E.I. DuPont DeNemours & Co. et al., Civ. Action
No. 00-1271R (consolidated with DuPont Pharmaceuticals et al
v. Sonus Pharmaceuticals et al. Civ. Action No. 01-52R).

1.11

[*]

Omitted pursuant to Rule 24b-2 and filed separately with the Commission
CONFIDENTIAL AND PROPRIETARY
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2.

ASSIGNMENT OF SONUS PATENTS AND TRANSFER OF SONUS ASSETS TO NYCOMED
2.1

In consideration of the one-time payment to Sonus defined in
this Agreement and the representations and warranties made
herein, Sonus hereby irrevocably assigns to Nycomed all of its
right, title, ownership, and interest in and to the Sonus
Patents, including the right to sue and collect damages for
any past infringement. Sonus further assigns to Nycomed all
formulation data, clinical data and/or regulatory data for
Sonus Ultrasound Contrast Products and agrees, upon request,
to transfer and deliver to Nycomed all such formulation data,
clinical data and/or regulatory data. Sonus further agrees to
grant Nycomed, upon request, access to all filings by Sonus
with the FDA or other regulatory agencies with respect to
Sonus Ultrasound Contrast Products. Sonus represents that the
assignment of such Sonus Patents and data constitute
substantially all of the assets of the ultrasound contrast
imaging business unit of Sonus.

2.2

Except as may be set forth in this Agreement, upon the
Effective Date of this Agreement, and at all times thereafter,
Nycomed shall determine in its sole and absolute discretion
which of the Sonus Patents to prosecute or maintain, how such
prosecution shall be conducted, and whether to cease
prosecution and/or maintenance of any of the Sonus Patents,
and all expenses for such prosecution and/or maintenance after
the Effective Date shall be the sole responsibility of
Nycomed.

2.3

Nycomed shall be responsible for preparing and recording in
various patent offices as Nycomed shall determine, documents
necessary to effectuate the assignment of the Sonus Patents to
Nycomed, at Nycomed's cost. Sonus agrees to execute such
documents as shall be needed by Nycomed for this purpose, and
to provide such other assistance as Nycomed shall require for
this purpose, at Sonus' own cost. Sonus agrees to execute such
powers of attorney and/or other documents as Nycomed shall
request for the purpose of providing Nycomed with power to
prosecute and maintain each of the Sonus Patents, and hereby
grants to Nycomed an irrevocable power of attorney for the
Sonus Patents.

2.4

To ensure the timely prosecution and maintenance of the Sonus
Patents during a transition of responsibility to Nycomed,
Sonus shall direct that the respective attorneys or agents
responsible for maintaining or prosecuting the Sonus Patents
to continue to do so until directed otherwise by Nycomed, all

such prosecution and maintenance to be at Nycomed's expense.
Sonus further agrees that Sonus will promptly notify (in
writing, with a concurrent copy to Nycomed) each such agent or
attorney responsible for prosecuting or maintaining any patent
or application that is part of the Sonus Patents that each
such patent or application has been assigned to Nycomed.
Nycomed shall reimburse Sonus for any out of pocket costs that
Sonus so incurs in providing such direction.
2.5

*

After the Effective Date of this Agreement, promptly after
receiving a written request from Nycomed, Sonus shall notify
(in writing, with a concurrent copy to Nycomed) each agent or
attorney responsible for the prosecution and maintenance of
each Sonus
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Patent that all further correspondence with the official
patent office shall be promptly forwarded to the specific
Nycomed representative or representatives identified in
Nycomed's written request, and all further instructions for
corresponding with the official patent office will come from
that person or persons. Until such time as Nycomed provides
Sonus with the written request identified in this paragraph
for each patent or application in the Sonus Patents, Sonus
agrees that: (i) Sonus will forward to Nycomed (specifically:
Tony Rollins, Vice President, Intellectual Property, Nycomed
Amersham plc, White Lion Road, Amersham, Buckinghamshire, HP7
9LL, U.K., or such other person as Nycomed so designates) all
correspondence received from any patent office, agent or
attorney regarding any such application or patent promptly
after its receipt by Sonus; and (ii) in accordance with
paragraph 2.2 of this Agreement, Sonus will not provide any
patent office, attorney, agent or agency with instructions for
prosecuting or maintaining any Sonus Patent without first
obtaining the written approval of Nycomed. Nycomed shall
reimburse Sonus for any out of pocket costs that Sonus so
incurs in providing such notifications, forwarding such
correspondence, and/or seeking such written approval.

*

2.6

At any time on or after the Effective Date of this Agreement,
upon request by Nycomed, Sonus shall reasonably cooperate and
assist Nycomed, in the preparation, prosecution, and
maintenance of the Sonus Patents, including the signature of
documents to advance the prosecution or maintenance of any of
the Sonus Patents. Nycomed shall reimburse Sonus for any out
of pocket costs that Sonus so incurs at Nycomed's request.

2.7

As soon as practical following the Effective Date of this
Agreement, Sonus shall use its commercially reasonable best
efforts to transfer to or provide Nycomed with copies of all
past correspondence between Sonus and official patent offices
relating to the Sonus Patents, including, but not limited to,
the complete file history for each patent and application in
the Sonus Patents. Nycomed shall reimburse Sonus for any out
of pocket costs relating to providing such transfer or copies.

2.8

Nycomed shall have the right at any time to cease its efforts
in the preparation, prosecution, or maintenance of the Sonus
Patents in any country, provided that Nycomed gives reasonable
prior written notice to Sonus of any such intention by Nycomed
to terminate. In such event, Sonus shall have the option, but
not the obligation, to have Nycomed assign to Sonus, at no
cost to Sonus, such Sonus Patent(s) in order for Sonus to
continue the prosecution and/or maintenance of such Patent(s)
and to enforce any such Sonus Patent(s), including the right
to sue for infringement and retain any recovery therefrom for
Sonus' development, sale, manufacture and commercialization of
[*]. Upon any such assignment, Sonus shall be responsible for
all costs and expenses related to the continued prosecution,
maintenance or enforcement of such assigned Sonus Patent(s) by
Sonus. Upon any such assignment granted to Sonus under this
Section, Sonus hereby agrees to grant to Nycomed, at no cost
to Nycomed, an exclusive, worldwide, irrevocable license
thereunder for all uses other than [*].
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2.9

3.

*

The patents and patent applications listed on Appendix 1.1 to
this Agreement are intended to include all U.S. and foreign
patents and patent applications owned or controlled by Sonus
that describe, claim, are directed to, or concern [*]
(including formulations of, and methods of making and/or
using, ultrasound contrast agents). The parties agree that any
such patent or patent application which has been omitted from
Appendix 1.1 shall be promptly added to Appendix 1.1 by
amendment, and that any patent or patent application which has
been incorrectly included on Appendix 1.1 shall be promptly
deleted from Appendix 1.1 by amendment.

ASSIGNMENT OF THE CHUGAI LICENSE AGREEMENT TO NYCOMED
3.1

In further consideration of the one-time payment to Sonus
defined in this Agreement and the warranties and
representations herein, Sonus hereby assigns to Nycomed all of
its right, title, ownership and interest to the Chugai License
Agreement, together with all rights, benefits, duties and
obligations thereunder, subject to the provisions of paragraph
3.2 of this Agreement.

3.2

Nycomed agrees to use its commercially reasonable best efforts
to obtain allowance of claims in Japanese Patent Application
05-506054, pursuant to the terms of the Chugai License
Agreement, by December 22, 2002. In the event that Nycomed
discontinues prosecution of Japanese Patent Application
05-506054 in Japan prior to the earlier of: (i) allowance of
claims thereunder by the Japanese Patent Office; (ii) final
decision from the Japanese Patent authorities that no claims
will be allowable; or (iii) December 22, 2002, then Nycomed
agrees to assume the obligation of Sonus under the Chugai
License Agreement to pay one million dollars ($1,000,000.00)
to Chugai pursuant to the terms of the Chugai License
Agreement. However, in the event that Nycomed continues to use
commercially reasonable best efforts to prosecute Japanese
Patent Application 05-506054 through the date of December 22,
2002, but does not obtain an allowance of a claim in that
application in accordance with the provisions of paragraph 3.2
of the Chugai License Agreement, Sonus shall be obligated to
pay the one million dollars ($1,000,000.00) to Chugai pursuant
to the terms of the Chugai License Agreement. Nycomed further
agrees that it shall keep Sonus reasonably informed of the
status of the prosecution and maintenance of the foregoing
application, for so long as Sonus has any contingent
obligations to repay any amount to Chugai pursuant to the
terms of the Chugai License Agreement.

3.3

Sonus shall be entitled to receive all accrued but unpaid
royalties through the Effective Date of this Agreement
pursuant to the Chugai License Agreement.

3.4

Upon request by Nycomed, Sonus shall reasonably cooperate and
assist Nycomed, in the preparation, prosecution, and
maintenance of the Japanese Patent Applications, including the
signature of documents to advance the prosecution of,
maintenance, or evidence the ownership of, the Japanese Patent
Applications. Nycomed shall reimburse Sonus for any out of
pocket costs that Sonus so incurs at Nycomed's request.
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4.

PAYMENT
4.1

In consideration of the assignment of the Sonus Patents and
the Chugai License Agreement, the transfer of Sonus assets
defined herein, and the warranties and representations made
herein, Nycomed shall pay Sonus a non-refundable payment of
six million five hundred thousand dollars ($6,500,000.00),
within five (5) days from the Effective Date of this Agreement
and in the manner set forth in paragraph 4.2 of this
Agreement.

4.2

Any and all payments made to Sonus under the terms and
conditions of this Agreement shall be made in United States
currency, and in the form of wire transfer to:
Bank:
ABA:
WFB Account:

[*]
[*]
[*]

For further credit to:
Name of:
Attn:
Phone:
International wires:
Swift #:
5.

6.

[*]

TERMINATION OF THE NYCOMED LICENSE AGREEMENT
5.1

The parties agree that the Nycomed License Agreement shall be
terminated concurrently upon the Effective Date of this
Agreement.

5.2

Sonus shall be entitled to receive all accrued but unpaid
royalties through the Effective Date of this Agreement
pursuant to the terms of Nycomed License Agreement, and
payable within sixty (60) days of the Effective Date.

5.3

Payment of any fees due Sonus, or its consultants in
connection with the Nycomed License Agreement, including, but
not limited to, legal fees shall be paid by Nycomed within
thirty (30) days of receipt of a properly documented invoice
or within thirty (30) days of the Effective Date for amounts
previously invoiced.

LIMITED LICENSE GRANT-BACK TO SONUS
6.1

*

[*]
[*]
[*]
[*]

As of the Effective Date of this Agreement, and concurrently
with the assignment and transfer of the Sonus Patents to
Nycomed, Nycomed grants to Sonus and its Affiliates a
worldwide, exclusive (even as to Nycomed), irrevocable,
fully-paid limited license (the "Limited License"), under the
Sonus Patents, to make, have made, use, sell, offer to sell,
export and import [*] only. Sonus shall have the right to copy
any of the formulation data, clinical data, and regulatory
data described in paragraph 2.1 and to
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use any such data in connection with [*] only. The costs of
any copies of such data shall be at Sonus' expense.
6.2

As of the Effective Date of this Agreement, Nycomed grants
Sonus the right to sublicense any rights of the Limited
License granted in paragraph 6.1. If Sonus desires to enter
into any sublicense agreement with any Third Party pursuant to
this Section 6, Sonus agrees to provide prior written notice
to Nycomed at least ten (10) days before granting any such
sublicense. Sonus agrees that any sublicense granted by Sonus
pursuant to the terms and conditions of this Section 6 shall
include and be subject to the terms and conditions of this
Agreement.

6.3
(a)

As of the Effective Date of this Agreement, solely with regard
to the specific patents and applications listed on Appendix
6.3 to this Agreement, [*] shall have the right to enforce
such patents (or a future patent issuing directly or
indirectly from any such application) against any [*] sold,
used or marketed as a [*], of a Third Party, [*] or any of its
Affiliates by initiating a lawsuit against such a party. [*]
agrees to join or be joined in any lawsuit against a Third
Party as a party plaintiff or otherwise as shall be necessary
to enable [*] to exercise this right, which shall be at [*]
expense. Even if not joined as a party plaintiff in such a
lawsuit against a Third Party, [*] agrees to provide
reasonable cooperation and to execute all documents necessary
to assist in the enforcement of said patents against any Third
Party, provided [*] reimburses [*] for the reasonable expense
of such cooperation. [*] agrees to notify [*], in writing, at
least ten (10) days before initiating any such lawsuit
(including, but not limited to, a patent infringement suit in
any U.S. district court) and to provide [*] with information
about the subject matter of the planned lawsuit, including the
patent to be asserted and the product or process that [*]
deems to be infringing. [*] shall not have the right to
initiate or threaten to initiate any lawsuit under any of the
patents listed in Appendix 6.3 (or future patents issuing from
any of the applications listed in Appendix 6.3) for any act of

infringement other than the manufacture, use, sale, offer for
sale, exportation or importation of a [*] sold, used or
marketed as a [*].
(b)

*

As of the Effective Date of this Agreement, with regard to the
specific patents and applications listed on Appendix 6.3 to
this Agreement, [*] shall have the right to enforce such
patents (or a future patent issuing from any such application)
against any [*] sold, used or marketed as an [*], of a Third
Party, [*] or any of its Affiliates by initiating a lawsuit
against such a party. If requested by [*], [*] agrees to join
or be joined in any such lawsuit against a Third Party as a
party plaintiff or otherwise as shall be necessary to enable
[*] to exercise this right, which shall be at [*] expense.
Even if not joined as a party plaintiff in such a lawsuit
against a Third Party, [*] agrees to provide reasonable
cooperation and to execute all documents necessary to assist
the enforcement of said patents against any Third Party,
provided [*] reimburses [*] for the reasonable expense of such
cooperation. [*] shall not have the right to initiate or
threaten to initiate any lawsuit under any of the patents
listed in Appendix 6.3 (or future patents issuing from any of
the applications listed in
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Appendix 6.3) for any act of infringement other than the
manufacture, use, sale, offer for sale, exportation or
importation of an [*] sold, used or marketed as an [*].
6.4

7.

(a)

As of the Effective Date of this Agreement, with regard to all
of the Sonus Patents other than those listed in Appendix 6.3
to this Agreement, [*] shall have the right to enforce any
such patent (or a future patent issuing from any such
application) at its sole discretion, without consulting [*],
against any product or process of any Third Party, [*] or its
Affiliates, except that, solely with regard [*] or its
Affiliates (or permitted licensees under any of the Sonus
Patents listed in Appendix 6.3), [*] shall not have the right
to enforce any such patents against any [*] sold, used or
marketed as an [*]. If requested by [*],[*] agrees to join or
be joined in any such lawsuit against a Third Party as a party
plaintiff or otherwise as shall be necessary to enable [*] to
exercise this right, which shall be at [*] expense. Even if
not joined as a party plaintiff in such a lawsuit against a
Third Party, [*] agrees to provide reasonable cooperation and
to execute all documents necessary to assist the enforcement
of said patents against any Third Party, provided [*]
reimburses [*] for the reasonable expense of such cooperation.
Except as provided in paragraph 6.3 and this paragraph of this
Agreement, as of the Effective Date of this Agreement, [*]
shall have the sole right to sue any Third Party for past
infringement of any of the Sonus Patents and to obtain damages
for such past infringement, including the right to obtain
damages for such past infringement that occurred before the
Effective Date of this Agreement.

(b)

As of the Effective Date of this Agreement and thereafter,
Sonus shall not have any right to enforce any of the Sonus
Patents (including future patents issuing from applications
listed in the Sonus Patents) other than those patents
identified in Appendix 6.3 of this Agreement, pursuant to the
provisions of paragraph 6.4(a).

RETENTION OF OWNERSHIP OF INTELLECTUAL PROPERTY
7.1

8.

Sonus and Nycomed hereby acknowledge and agree that other than
patents that may constitute Sonus Patents as defined herein,
the Chugai License Agreement, and the Limited License set
forth in Section 6, this Agreement does not convey or transfer
from one party to this Agreement to the other party, any
right, license, patent or patent application, or other right
held or owned by Sonus or Nycomed or that may be filed,
granted to, or acquired by Sonus or Nycomed after the
Effective Date of this Agreement. Moreover, this Agreement
does not obligate either Sonus or Nycomed to convey any
additional license or rights in the future.

CONFIDENTIALITY

8.1

*

Each party agrees that the terms of this Agreement and any
information provided by either party to the other hereunder,
including without limitation, the Chugai License Agreement,
shall remain confidential and shall not be disclosed to any
person or entity, except to a party's professional advisor,
without advance written permission of the other party,
provided that, either party in negotiation or business with a
Third
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Party concerning the sublicensing of patent rights pursuant to
this Agreement may disclose to such Third Party, under a
written confidentiality agreement, such terms of this
Agreement as are reasonably necessary in order to engage in
such negotiations or business, and further provided that
either party may make any filing of this Agreement, subject to
confidential treatment, required by law in any country. Each
party further agrees that it will not issue any press release
or publicity in regard to this Agreement without the advance
written permission of the other party. Advance written
permission will not be required when a party is ordered to
disclose information concerning the Agreement by a competent
tribunal, or to such disclosures as are required by law. Each
party agrees that to the extent that information is subject to
claims of attorney-client privilege, attorney work-product, or
any other similar privilege or immunity is disclosed to the
other pursuant to performance of this Agreement, such
disclosure is intended to further the parties common legal
interests and/or joint defense shall remain subject to such
privilege or immunity to the maximum extent permitted by law.

9.

10.

ENTIRE AGREEMENT; NO ORAL MODIFICATIONS; WAIVER
9.1

This Agreement contains the entire understanding and agreement
between Nycomed and Sonus with respect to the subject matter
hereof, and supersedes all prior oral or written
understandings and agreements relating thereto, including
without limitation, the Nycomed License Agreement. No change,
modification, extension or waiver of this Agreement, or any of
the provisions herein, shall be valid unless made in writing
and signed by duly authorized representatives of the parties.
Neither party shall be bound by any conditions, definitions,
warranties, understandings, or representations concerning the
subject matter hereof except as are (i) provided in this
Agreement, or (ii) duly set forth on or after the Effective
Date of this Agreement in a written instrument subscribed by
an authorized representative of the party to be bound thereby.

9.2

Each party has relied solely on its own evaluation of the
subject matter in deciding to enter into this Agreement, and
has not been induced to enter into this Agreement by any
statements, promises, or representations of the other party,
nor has it relied on any such statements, promises, or
representations.

9.3

No waiver by either party, whether express or implied, of any
provision of this Agreement, or of any breach or default
thereof, shall constitute a continuing waiver of such
provision or of any other provision of this Agreement. Either
party's acceptance of payments by the other under this
Agreement shall not be deemed a waiver of any violation of or
default under any of the provisions of this Agreement.

ASSIGNMENT
10.1

*

This Agreement may not be assigned or transferred by either
party without written consent of the other party, except that
either party may assign this Agreement to any of its
Affiliates, or to any successor by merger or sale of
substantially all of its business unit to which this Agreement
relates without the consent of the other party.
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Any attempted delegation or assignment not in accordance with

this Article shall be of no force or effect. This Agreement
shall inure to the benefit of and be binding upon the parties
hereto and their successors and permitted assigns.
11.

TERM
11.1

12.

*

This Agreement is effective as of the Effective Date. Unless
earlier terminated as provided in Section 12 herein, this
Agreement shall continue in effect until the expiration of the
last patent to expire among the Sonus Patents. As used in this
paragraph, "expiration" of a patent shall include irrevocable
lapse for failure to pay maintenance fees or the like, final
revocation by a national patent office and the exhaustion or
expiration of all appeals of such revocation, or a final
adjudication by a court of competent jurisdiction that all
claims of the patent are invalid or unenforceable and the
exhaustion or expiration of all appeals from said
adjudication.

DEFAULT AND TERMINATION
12.1

If either party breaches any of the material terms or
conditions of this Agreement, the party claiming such breach
may serve the alleged breaching party with a notice of breach
specifying the acts or omissions creating such alleged breach.
If the alleged breaching party fails to remedy said breach
within thirty (30) days of receipt of said notice, the other
party may terminate this Agreement by serving a notice of
termination, which notice shall be effective thirty (30) days
after dispatch. Notwithstanding the provisions of this
paragraph, the parties further agree that the assignment of
the Sonus Patents to Nycomed pursuant to this Agreement is
absolutely irrevocable, unless Nycomed failed to make the
one-time payment to Sonus that is described in paragraph 4.1
of this Agreement. The parties further agree that the payment
to Sonus described in paragraph 4.1 shall become irrevocable
and non-refundable upon the assignment to Nycomed of the Sonus
Patents.

12.2

In the event that either party files a petition in bankruptcy,
is adjudicated a bankrupt or files a petition or otherwise
seeks relief under or pursuant to any bankruptcy, insolvency
or reorganization statute or proceeding, or if a petition in
bankruptcy is filed against it or it becomes insolvent or
makes an assignment for the benefit of its creditors or a
custodian, receiver or trustee is appointed for it or a
substantial portion of its business or assets, the other party
shall have the right to terminate this Agreement forthwith
upon written notice, which notice shall be effective upon
dispatch.

12.3

No debtor-in-possession, assignee for the benefit of
creditors, custodian, receiver, trustee in bankruptcy, sheriff
or any other officer of the court or official charged with
taking over custody of a party's assets or business shall have
any right to continue this Agreement if this Agreement
terminates.

12.4

In the event that, notwithstanding the provisions of Section
10 hereof, pursuant to the U.S. Bankruptcy Code or any
amendment or successor thereto (the "Code"), a trustee in
bankruptcy of a party to this Agreement, or a party to this
Agreement as debtor-in-
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possession, is permitted to assume this Agreement and does so
and, thereafter, desires to assign this Agreement to a Third
Party, which assignment satisfies the requirements of the
Code, the trustee or debtor-in-possession, as the case may be,
shall notify the other party to this Agreement (the
"nonbankrupt party") of same in writing. Said notice shall set
forth the name and address of the proposed assignee, the
proposed consideration for the assignment and all other
relevant details thereof. The giving of such notice shall be
deemed to constitute the grant to the nonbankrupt party of an
option to have this Agreement assigned to it or to its
designee for such consideration, or its equivalent in money,
and upon such terms as are specified in the notice. The
aforesaid option may be exercised only by written notice by

the nonbankrupt party to the trustee or debtor-in-possession,
as the case may be, within fifteen (15) days of receipt of the
notice of the proposed transaction. If the nonbankrupt party
fails to accept the terms within the said exercise period, the
party giving notice may complete the assignment referred to in
its notice, but only if such assignment is to the entity named
in said notice and for the consideration and upon the terms
specified therein.
12.5

13.

RELATIONSHIP OF THE PARTIES
13.1

14.

If any provision or any portion of any provision of this
Agreement shall be held to be void or unenforceable (or a
formal indication to that effect is communicated by any
competent authority), the parties shall in good faith
negotiate valid substitute provisions which reflect, as
closely as reasonably practicable, their commercial intentions
as set out herein. Subject thereto, the remaining provisions
of this Agreement and the remaining portion of any provision
held void or unenforceable in part shall continue in full
force and effect.

CONSTRUCTION
15.1

*

Nothing herein contained shall be construed to constitute the
parties hereto as partners or as joint venturers, or either as
agent of the other. Neither party shall take any action that
purports to bind the other.

SEVERABILITY
14.1

15.

Nothing contained herein shall be deemed to preclude or impair
any rights that the non-bankrupt party may have as a creditor
in any bankruptcy proceeding.

This Agreement shall be construed without regard to any
presumption or other rule requiring construction against the
party causing this Agreement to be drafted. If any words or
phrases in this Agreement shall have been stricken out or
otherwise eliminated, whether or not any other words or
phrases have been added, this Agreement shall be construed as
if those words or phrases were never included in this
Agreement, and no implication or inference shall be drawn from
the fact that the words or phrases were so stricken out or
otherwise eliminated.
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16.

HEADINGS
16.1

17.

PATENT MARKING
17.1

18.

The captions and paragraph headings appearing in this
Agreement are inserted for convenience and reference only and
in no way define, limit or describe the scope or intent of
this Agreement or any of the provisions thereof.

Sonus (and any sublicensee of Sonus under the Limited License)
shall place, or shall cause the manufacturer to place,
appropriate markings on an exposed surface of each [*] made or
sold hereunder or on the packaging for such [*], in accordance
with 35 U.S.C. Section 287 in the U.S. The content, form,
size, location and language used in such markings shall be in
accordance with the laws and practices of the country where
such markings are required.

REPRESENTATIONS AND WARRANTIES OF SONUS
Sonus hereby represents and warrants that:
18.1

Sonus has the full right, power, and corporate authority to
enter into this Agreement and to make the promises and grant
the assignments and transfers set forth herein.

18.2

Sonus is the sole owner of all right, title, and interest in
and to the Sonus Patents, has not mortgaged or hypothecated
the Sonus Patents, is not party to any current license to the
Sonus Patents other than the license agreements that are
attached or referred to in this Agreement and to the best of
its knowledge and belief has not taken any action to impair
the validity or enforceability of the Sonus Patents. Sonus

further represents and warrants that it has no license
agreements or other agreements or obligations with or to Third
Parties or any other binding commitments, obligations, liens,
mortgages, or encumbrances of any kind or nature, other than
the license agreements that are attached or referred to in
this Agreement, that may diminish, limit, or impair (i) the
rights granted by Sonus to Nycomed in this Agreement or (ii)
the ability of Sonus to perform its covenants and obligations
under this Agreement.

*

18.3

Sonus will not divest itself of any rights now or hereafter
possessed when the effect of doing so may diminish limit, or
impair (i) the rights granted by Sonus to Nycomed in this
Agreement or (ii) the ability of Sonus to perform its
covenants and obligations under this Agreement.

18.4

Other than claims asserted against Sonus in the DuPont
Litigation, Sonus is not aware of any actual or threatened
litigation or claim by any party against Sonus or any of its
Affiliates relating to any Sonus Ultrasound Contrast Product.
In the event that Sonus breaches this paragraph 18.4, Sonus
agrees to indemnify Nycomed with respect to the full value of
any damages ultimately realized in the litigation or
settlement (not to be made without Sonus' reasonable consent)
of any such actual or potential claim relating to any Sonus
Ultrasound Contrast Product.
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19.

18.5

Other than the DuPont Litigation, as defined herein, United
States patent interferences No. 103,880 (Schneider et al. v.
Quay v. Klaveness et al), No. 103,881 (Yan et al. v. Quay v.
Klaveness et al.), and No. 104,428 (Quay v. Schutt et al.),
and oppositions against Sonus patents or applications
including oppositions by Schering A.G. and by Alliance
Pharmaceuticals against Sonus' Australian patent 679,428, and
oppositions by DuPont Imaging, Accusphere Inc. and Bracco
against Sonus' European patent 605,477, Sonus is not aware of
any other present litigations, interferences, reexaminations,
reissue or opposition proceedings involving any of the Sonus
Patents.

18.6

Sonus is free to assign the Chugai License Agreement to
Nycomed in connection with this transfer of substantially all
of the assets relating to Sonus Ultrasound Contrast Agent
business unit without causing a breach of the Chugai License
Agreement. Sonus further represents and warrants that the
Chugai License Agreement is in full force and effect, that it
is not in breach of the Chugai Agreement, and that to the best
of its knowledge no event of breach has occurred or been
alleged by the parties thereto.

18.7

To the best of its knowledge, information and belief after due
and diligent inquiry, the patents and patent applications
listed on Appendix 1.1 to this Agreement are all U.S. and
foreign patents and patent applications owned or controlled by
Sonus that describe, claims, are directed to, or concern [*]
(including formulations of, and methods of making and/or
using, ultrasound contrast agents).

REPRESENTATIONS AND WARRANTIES OF NYCOMED
Nycomed hereby represents and warrants that:

20.

19.1

Nycomed has the full right, power, and corporate authority to
enter into this Agreement and to make the promises set forth
herein.

19.2

Nycomed is not a party to any other agreement the terms of
which (i) conflict with the covenants and obligations of
Nycomed under this Agreement or the rights granted by Nycomed
to Sonus under this Agreement or (ii) diminish, limit or
impair the rights granted by Nycomed to Sonus in this
Agreement or the ability of Nycomed to perform its covenants
and obligations under this Agreement.

TECHNICAL ASSISTANCE
20.1

Sonus agrees to provide at the request of Nycomed technical
assistance of Sonus employees relating to the formulation
data, clinical data and regulatory data ( to the extent such

expertise exists at the time of the request) pertaining to
Sonus Ultrasound Contrast Products. Such technical assistance
shall not exceed one hundred (100) hours without the consent
of Sonus, and shall be reimbursed at the rate of three hundred
dollars ($300) per hour. For the sake of clarity, Technical
Assistance shall not include any time spent transferring the
aforementioned data to Nycomed as part of this Agreement.
*
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21.

CHOICE OF LAW; CHOICE OF FORUM
21.1

22.

*

This Agreement shall be construed and interpreted in
accordance with the laws of the State of Delaware without
reference to its choice of law principles. As provided in
Section 22 of this Agreement, any dispute between the parties
related to or arising out of this Agreement, the parties'
relationship created hereby, and/or the negotiations for and
entry into this Agreement including any dispute concerning its
conclusion, binding effect, amendment, coverage, or
termination, shall be submitted to and resolved by
arbitration. If, however, any such dispute is not subject to
arbitration under Section 22 of this Agreement, the state and
federal courts located in New York County, New York shall have
exclusive jurisdiction of such dispute. Said courts shall also
have exclusive jurisdiction of any action to compel
arbitration under this Agreement, incident to arbitration
under this Agreement, or to enter or set aside an arbitration
award. The parties expressly submit to the personal
jurisdiction of such courts for any action described in this
Section 21, agree that such courts provide a convenient forum
for any such action, and waive any objections or challenges to
venue.

ARBITRATION
22.1

Subject to the mediation requirements of paragraph 22.2 below,
all disputes between the parties related to or arising out of
this Agreement, the parties' relationship created hereby,
and/or the negotiations for and entry into this Agreement,
including any dispute concerning its conclusion, binding
effect, amendment, coverage, or termination, shall be
resolved, to the exclusion of the ordinary courts, by a
three-person arbitral tribunal composed of one arbitrator
appointed by each party and a third arbitrator, who shall be a
retired judge of a U.S. federal or state trial or appeal court
of record, selected by the arbitrators appointed by the
parties. Arbitration shall proceed in accordance with the CPR
Rules for Non-Administered Arbitration of Patent and Trade
Secret Disputes in effect on the day of the Closing of this
Agreement. The decision of the arbitral tribunal shall be
final, and the parties waive all challenge of the award. The
venue of any such proceeding shall be New York County, New
York. All proceedings shall be conducted in the English
language.

22.2

If either party desires to commence arbitration pursuant to
paragraph 22.1 above, prior to doing so it shall so notify the
other party in writing and simultaneously request an internal
mediation proceeding between the parties ("Mediation
Request"). The Mediation Request shall not constitute a notice
of arbitration, nor serve to commence arbitration proceedings
under paragraph 22.1 above. Within 7 business days of service
of the Mediation Request, each party shall (i) designate a
senior member of its management, at the level of at least
executive vice president or division chief executive, and with
authority to settle the dispute (subject to approval of a
settlement by the party's board if necessary), to participate
in the mediation as its management representative, and (ii)
submit to the other party a confidential summary of its
position, in letter form not to exceed 5 pages in length,
which shall be provided to that other party's management
representative. Within 14 business days thereafter, the
management representatives shall meet with each other in
person to attempt in
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good faith to resolve the dispute. If a party desires to have
counsel also attend such meeting, it shall notify the other
party at least 5 business days in advance. The meeting shall
be held in London, England, if the Mediation Request is served
by Sonus, and in Seattle, Washington, if the Mediation Request
is served by Nycomed. If the parties are unable to resolve the
dispute within 7 business days following the meeting, either
party may commence arbitration under paragraph 22.1 above. A
party that refuses or fails to participate in the mediation
process shall not initiate arbitration proceedings until such
time as it so participates, but the other party shall be free
to initiate arbitration proceedings (and the non-participating
party shall respond to the commencement of arbitration in
accordance with the arbitration rules specified in paragraph
22.1).
23.

NOTICES
23.1

All reports, approvals, requests, demands and notices required
or permitted by this Agreement to be given to a party
(hereafter, "Notices") shall be in writing. Notices shall be
hand delivered, sent by certified or registered mail, return
receipt requested, or sent via a reputable private express
service which requires the addressee to acknowledge receipt
thereof. Notices may also be transmitted by fax, provided that
a confirmation copy is also sent by one of the above methods.
Except as otherwise provided in this Agreements, Notices shall
be effective upon dispatch.

23.2

Notices shall be sent to the party concerned as follows (or at
such other address as a party may specify by notice to the
other):
As to Nycomed:
Nycomed Amersham Imaging
Amersham Place
Little Chalfont
Buckinghamshire HP7 9LL
ENGLAND
Telefax: +44 1494 542242
Attn:
Group Legal Advisor and Corporate Secretary
with a copy toRichard L. DeLucia, Esq.
Kenyon & Kenyon
1 Broadway
New York, NY 10004-1050
Telefax: (212) 425-5288

*
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As to Sonus:
Sonus Pharmaceuticals, Inc.
22026 20th Avenue, S.E., Suite 102
Bothell, Washington 98021
Telefax: (206) 489-0626
Attention: President

*
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IN WITNESS WHEREOF, each of the parties has caused this Agreement to be
executed by its duly authorized representative as of the day and year first
above written.
NYCOMED IMAGING AS

SONUS PHARMACEUTICALS, INC.

By:

By:

*

/s/ John Padfield
-----------------John Padfield
Director

/s/ Michael A. Martino
---------------------Michael A. Martino
President and CEO
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[Each of the exhibits to, and schedules delivered in connection with, this
exhibit have been omitted pursuant to Item 601 of Regulation S-K. Sonus agrees
to furnish supplementally to the Commission a copy of any such exhibit or
schedule upon request.]
*
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